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THE APPELLATE COURT OF THE STATE OF NEW YORK 
AND THE QUESTION OF ALLOWANCES FOR PAVING 
OVER MAINS IN VALUATION WORK 

By John W. Alvord 

On March 24, 1914, the Court of Appeals of the state of New 
York handed down its decision in the case of New York Public 
Service Commission, First District, vs. Kings County Lighting 
Company, covering three questions of "going concern value," 
"paving over mains," and the "annual increase in land values." 

The writer is in substantial agreement with the decision of the 
court in the first and last questions, but in its reasoning over the 
second question, that of paving over mains, there seem to be vital 
economic and engineering considerations which the court has over- 
looked. 

It is seldom politic or wise to review the decisions of the courts, 
even when one feels quite sure that the courts have overlooked im- 
portant matters in their reasoning. Courts have their responsibili- 
ties and difficulties; many subjects come before them which are new 
to them, yet, which they must pass upon, and as a matter of courtesy 
and propriety, in matters pertaining to law, they are not properly 
subject to public criticism from the engineer. 

But the work of valuing public utilities requires a very consider- 
able knowledge of at least two fields of experience outside of the law, 
that of engineering and of economics or finance, and when the 
courts, by reason of their responsibilities, are obliged to reason in 
these fields, and do not reason from correct economic assumptions, 
it becomes necessary to considerately point out why practical 
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466 JOHN W. ALVORD 

engineering experience cannot at times adjust itself to economic 
ideas of a judicial origin. 

In estimating the reproduction of a utility property, the question 
has been often raised whether the cost of cutting through and 
replacing paving over mains should be included. It is not a new 
question and it is submitted, first of all, that it is not a legal ques- 
tion but one involving engineering fact. 

Is it physically possible to reduplicate a plant as of today, having a 
pipe distribution system in the streets in a modern city with pavements 
all as of today, without cutting through and replacing the paving? A 
straightforward honest answer to this simple question will relieve 
us of much trouble and will clear up many difficulties. It is aquestion 
which not only the engineer, but the courts can answer promptly 
and the answer must of necessity be that in all normal cases a humanly 
possible reduplication of a property cannot be accomplished without 
incurring those expenses. 

Why, then, should this matter trouble valuers? The answer is, 
first, that nearly everyone unacquainted with the fundamental 
principles of valuation but charged with its responsibility is con- 
fronted with an uncontrollable desire to reason about value before 
all the evidence of fact is fully complete and before him, and second, 
that there is always a tendency on the part of inexperienced valuators 
to mix up evidence on past or investment cost with evidence on 
reproduction or present day cost, before either are complete. 

It will be the endeavor of this review to show that both of these 
defects clearly exist in the reasoning of the Appellate Court on the 
question of "Pavement Costs." 

SOME FUNDAMENTAL PRINCIPLES 

Before proceeding to analyze the opinion of the court, we may, 
first of all, define the following economic principles, which it is 
believed are fundamental, and should constantly be kept in mind. 

Proposition 1. "Property" is seldom the same thing as "Invest- 
ment." 

Proposition 2. Cost is seldom the same thing as value. 

Proposition 3. Past cost or investment is seldom the same thing 
as reproduction cost, or cost new as of today, less depreciation. 

Proposition 1. We find that Webster defines property as "The 
exclusive right of possessing, enjoying, and disposing of a thing; 
ownership; an estate whether in lands, goods or money." 
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A property, therefore, may be acquired by gift, by purchase, or 
by natural accretion. It may grow with the growth of need for 
its service or it may suffer decline in value because of lessening 
usefulness. 

Webster further defines investment as follows: "The laying out 
of money in the purchase of some species of property, usually of a 
permanent nature." 

Now, if a given property was purchased say yesterday, the in- 
vestment may be the same thing as the property, and the amount of 
the investment may also be under some circumstances, a good measure 
of value of the property as well. But if a property was originally 
built a great many years ago, and was constantly added to since, 
or perhaps was inherited by gift from outside sources, or had natural 
accretions in the meantime, or suffered losses of usefulness, then 
the investment is hardly ever the same thing as the property, nor 
would it be a just and proper measure of value, and this latter con- 
dition is the usual and frequent case in valuation work. 

In the business world of today, investment is a term used to de- 
note the money actually put into a property, and is not usually 
considered as measuring the value of the property itself, and Web- 
ster's definition seems to substantiate this usage. 

In valuation work, therefore, one should be careful not to use the 
words "Property" and "Investment" interchangeably. They may 
on rare occasions be identical, but usually they are applied to quite 
different things. 

Proposition 2. Cost is seldom the same thing as value. Cost is 
only a good index to value when, as has been said, the thing to be 
valued has been recently purchased under open market conditions 
likely to be somewhat permanent. 

Cost is otherwise not necessarily value at all. A thing may be 
worth much more or much less than it originally cost. It may also 
be worth much more or much less than it would cost to reproduce 
it as of today. 

Only the briefest kind of thinking is needed to see the truth of 
this statement. 

Proposition 3. Past cost or investment cost is seldom the same 
thing as reproduction cost, or cost new as of today less depreciation. 

The original investment, for instance, may be largely dissipated 
by bad judgment, a changing popular demand, or a decline of popu- 
lation or other like influences. On the other hand, it may increase 
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by socalled unearned increments, by gifts, by good judgment, and 
strategic location, and by the needs of growing population. 

The past cost of a plant and the present reproduction cost less 
depreciation, can only be identical; usually first, when a property 
has been recently purchased under conditions qf market stability 
and permanency, or, second, when the appreciations and depreci- 
ations of the past investment happen by chance to produce a sum 
which equals reproduction cost less depreciation. 

It is believed that these three propositions are self evident. 
Further light will be thrown on the practical working of these princi- 
ples by a more detailed discussion of the opinion. 

WHAT IS IT THAT WE VALUE 

In valuation work it is important to know, first of all, what it is 
that we are to value. Are we to retrace the actual cash expenditure 
that has gone into a property, or are we to value the plant and busi- 
ness of the utility as a property and as of today? This is not an 
engineering question; it is the function of the law and the courts 
to guide us on this important point, and the courts would perform 
a notable service if they would construe the law on this point for us 
in a manner so clear and decisive that further discussion of it or 
dispute about it would be needless. As it is, about one-half the time 
of courts and commissions is now wasted in hearing opposing views 
on this particular question from parties, who, for the sake of tempo- 
rary advantage, desire the one or the other of these views to prevail 
in their particular case and for their particular side. 

So far as engineers can gather the law from a review of court 
decisions and opinions, the courts are generally holding firmly to 
the view that it is the value of the property, not the past cost, and 
as of today, not as of yesterday or last year, that we are to find; but 
occasionally a court will wander back to the past investment theory, 
as the Appellate Court has in part done in this instance, and thus 
confuse appraisers, engineers and commissions engaged or about to 
engage in valuation work. 

THE FUNCTION OF THE COURT IN REPRODUCTION EVIDENCE 

The court has two functions to perform in receiving and reviewing 
reproduction evidence : 

1. It should scrutinize the reproduction estimates in the light of 
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reason and common sense aided by the engineering evidence to see 
that they are made on a basis that is humanly possible and practic- 
ably feasible and workable; that nothing is left out of them that 
would ordinarily be encountered in real life and real work, and that 
nothing is included in them that is not necessary in fact or in good 
engineering practice; that they are neither padded out nor skimped, 
in a word; that they are a fair and honest picture of what would really 
happen. 

This is the engineer's particular domain, and the views of the 
experienced and practical engineering expert should here receive 
weight, especially when he shows maturity, experience and fairness 
in his testimony. The engineer is in effect a court all by himself 
on this subject, but his decisions must have a reason back of them 
and must be subject to review. 

' 2. When reproduction, less depreciation, estimates have been 
fully completed, so that enough cost has been allowed to reproduce 
the entire property, including the reproduction of the business, then 
it is the function of the court, aided by the evidence, to reason out 
the question: "Is reproduction less depreciation in this case a proper 
measure of value or a fair measure of value, and if not, why not, and to 
what extent not?" 

It is here that the Appellate Court has misconceived its problem. 
It has taken under consideration one of the items belonging strictly 
to the reproduction estimate and endeavored to reason out of exist- 
ence an engineering fact that cannot honestly be eliminated, and 
then with this item alone in mind, the court has endeavored to 
determine whether it is or is not value as applied to the property as 
a whole. 

What the court should have done was first to reason out whether 
this item was properly a part of the reproduction estimate, and 
secondly, was it fairly and properly estimated, and thirdly, it should 
have asked itself: "Is the reproduction estimate itself, as a whole, a 
fair and proper measure of value in this particular case?" 

A method of approach, such as is above described, would have 
placed the court decision on firm and dignified ground and avoided 
an unfortunate attempt to controvert a fact in the evidence before 
it, which is ordinarily indisputable. 
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THE OPINION 

To understand fully the application of these economic suggestions, 
it will be desirable here to quote all of the portion of the opinion in 
the case referred to relating to the question of Paving Cost, italics 
marking sentences that will be particularly discussed. 

In determining the cost of reproduction the commission allowed $12,717 
as the cost of restoring the pavement as it existed when the mains and service 
pipes were laid in the streets. The relator claimed an allowance of at least 
$200,000 for the cost of restoring pavements subsequently laid on the theory 
that that cost would have to be incurred if the mains were to be laid today. 
But the new payments in fact added nothing to the property of the relator. Its 
mains were as serviceable and intrinsically as valuable before as after the new 
pavements were laid. The controlling considerations under the preceding 
point also determine this. The rights of the public are not to be ignored. 
The question has a double aspect. What will be fair to the public as well as 
to the relator? 

(Smyth v. Ames, supra). Should the public pay more for gas simply be- 
cause improved pavements have been laid at public expense? It is no answer 
to say that the new expensive pavements suggest improved conditions which, 
though adding to the value of the plant, will not, by reason of the greater 
consumption, add to the expense per thousand feet of the gas consumed. 
The public are entitled to the benefit of the improved conditions, if thereby 
the relator is enabled to supply gas at a less rate. The relator is entitled to a 
fair return on its investment, not on improvements made at public expense. 
It is said that the mains will have to be relaid. So will the new pavements, 
and much oftener. Both might possibly be relaid at the same time. The 
case is not at all parallel to the socalled unearned increment of land, that 
the company owns. It does not own the pavements and the laying of them does 
not add to its investment or increase the cost to it of producing gas. The cost of 
reproduction less accrued depreciation rule seems to be the one generally 
employed in rate cases. But it is merely a rule of convenience, and must be 
applied with reason. On the one hand it should not be so applied as to deprive 
the corporation of a fair return at all times on the reasonable, proper, and 
necessary investment made by it to serve the public, and on the other hand it 
should not be so applied as to give the corporation a return on improvements 
made at public expense which in no way increase the cost to it of performing that 
service. 

The Appellate Division felt bound by the decision of the United States 
Circuit Court in the Consolidated Gas case (157 Fed. Rep. 849), and it is true 
that such an allowance was made in that case. But the United States Supreme 
Court held in that case (212 U. S. 19) that the rate established was not con- 
fiscatory, and did not pass on the propriety of that allowance. What was said 
in the opinion on the subject of present value was merely a general statement 
having no necessary relation to the question now under consideration. 



THE QUESTION OF ALLOWANCES FOR PAVING 471 

Reviewing the opinion as above quoted, it must be apparent: 

1. The reasoning of the court does not seem to show a clear 
distinction between investment or actual past cost expenditure 
and the reproduction cost as of today, which latter it is in reality 
discussing. 

2. The court alters engineering facts to fit its reasoning, rather 
than attempts to fit its reasoning to the engineering facts. 

3. The court needlessly increases its dilemma by reasoning about 
the value of the property as a whole, with only one of the items of 
reproduction estimate in mind. 

THE NATURE AND USE OF REPRODUCTION ESTIMATES 

A little thinking on the nature and purpose of "reproduction cost 
less depreciation" as a line of cost evidence, useful in arriving at the 
value of public utilities, will convince almost anyone not prejudiced 
in the matter that if this kind of cost evidence is worth anything at 
all as an aid to valuation, it is because it produces something concrete 
and tangible; something which can be checked by experience and 
common sense; something which is so commonly done and so often 
repeated that engineers at least know fairly well what would happen 
under a given set of conditions. 

A competent engineer, with the proper experience, can tell what 
it would cost today to reproduce a property, because he is, and has 
been for many years, reproducing properties. It seems an entirely 
practicable proposition to him at least, if not to the layman or the 
court. Once the engineer is directed to estimate a reproduction, 
he embarks upon a programme, to him not susceptible of violent 
expansion or curtailment; his reason and experience insist upon the 
inclusion of every item that must reasonably be encountered each 
step of the way. 

When a court in its opinion deliberately advises the engineer, 
therefore, that reproduction is "merely a rule of convenience," 
apparently it says to him: "We, at least, are not bound down to 
reproduce this property in a way that is humanly possible if the final 
costs incurred do not seem to our lay minds reasonable." You must 
not, for instance, buy land that is now held at very much higher 
prices than formerly, nor must you compute the excessive cost of 
laying pipe in congested streets if once, long ago, perhaps, you 
could have operated in grass grown and deserted thoroughfares 
only just opened up from adjacent farm lands. Continuing this 
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logic, it says in effect you must seriously consider the laying down 
of pipe in paved streets without cutting through the pavements or 
replacing them, because it does not seem to us that the public should 
pay rates on this kind of expense. 

Certainly engineers cannot acquiesce in any such loose ideas of 
"Reproduction," as an engineering estimating process. 

WHAT IS REPRODUCTION 

To the engineer, the reproduction of a property as of today can 
mean one thing and one thing only, and that is the entire elimination 
of all methods which are not humanly possible. We are not living 
in the days of an "Aladdin's lamp," we have no magic wand, nor 
will we be listened to with respect by the courts if we attempt to 
formulate a fairy story. 

To reproduce a property from an engineering point of view is to 
proceed in a manner which engineers commonly use to overcome the 
obvious obstacles that all new construction encounters. It must 
be done under conditions as they exist today, or will exist in the near 
future, during a reasonably rapid period of construction. The life 
work of the engineer is to estimate in advance what the obstacles 
to such a process will be, and what it will cost to overcome them, and 
what will be humanly practicable to accomplish, and to advise the 
engineer that certain obstacles to a reproduction which he can 
clearly see must exist, should not be estimated because the result 
will be too high or too low, is as great a fallacy as to direct him in 
his estimates to use three as the product of two times two. 

To compute the cost of only a part of a structure and call it 
"reproduction" is worse than a misnomer, for if the facts on which 
valuation reasoning are based are incorrect, the valuation reasoning 
itself is vitiated. 

Some courts and commissions confuse themselves at times by 
calling this item "the value of pavements over mains." This is 
not a correct designation. The engineer in figuring the cost of re- 
producing a plant does not compute the value of pavements over 
mains at all. He computes the cost of the excavation work of cutting 
through pavements as an obstacle, laying his pipe thereunder, and 
the cost of the work of replacing the pavement in as good condition 
as it was before, and this is a very different thing from valuing a 
pavement, for it has no connection with the cost or "value of a 
pavement, itself. " 



THE QUESTION OF ALLOWANCES FOR PAVING 473 



Now, it is quite idle to argue that a present day plant can be 
reproduced without ordinarily incurring such an item as we are here 
discussing, and the court, fortunately, has not attempted such an 
argument. 

Where then, arises its difficulty? 

Obviously because it has lost sight of the true nature, limitations 
and use of that line of cost evidence known as "reproduction cost," 
and is dwelling on past cost or investment, which is entirely a different 
thing. 

Let us inquire first how reproduction as of today should be worked 
as a practical matter. 

Reproduction should present a faithful and practical picture 
of what the city or utility company would face, if they had to build 
a new plant now, but like the existing plant in all respects. Repro- 
duction less depreciation, therefore, shears away and casts aside 
from the original investment the following losses: 

Losses to the Utility, Gains to the Public 

(1) Obsolete structures which although they have served their 
day are now useless. 

(2) Expenditures and investments which though perhaps they 
seemed wise at the time they were made have since proved to be 
mistaken. 

(3) The higher prices for materials and machines which may have 
prevailed in the past. 

(4) Investments made for population which may not have de- 
veloped, or developed in other directions than were expected. 

(5) Cost of appliances rendered valueless by reason of improve- 
ments in the arts. 

(6) The wear and tear of the plant. 

(7) Changes in public demand, producing obsolescence. 

(8) Inadequacy of original plant due to rapidly increasing 
population. 

(9) All other depreciations and losses from whatever cause they 
may have occurred. 
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THE OTHER SIDE OP THE STORY 

Now, it must be argued in all fairness and justice, that if we are 
to thus wipe out, by the reproduction of the plant as of today, all 
this kind of past investment which may have been made honestly 
and in good faith, every consideration of fairness and justice requires 
us to face the fact that utility properties when considered as being 
now recreated, must take fully into account all the obstacles which 
they did not originally have to confront. Among these obstacles 
may be mentioned: 

Gains to the Utility, Losses to the Public 

(1) Increased cost of land. 

(2) Increased prices for labor and certain materials and often 
the high cost of living. 

(3) Difficulties connected with installing a plant amid a more 
dense and exacting population. 

(4) The necessity of conforming to police regulations and city 
ordinances made necessary by increased traffic and the public con- 
venience. 

(5) The necessity in underground distribution systems of meet- 
ing and avoiding an increased number of other utility conduits, such 
as sewers, gas or water, telephone or telegraph conduits, service 
pipes, heating mains, and the numerous pipes which in a more de- 
veloped city, crowd the subsurface area. 

(6) The necessity of cutting through and replacing pavements. 

(7) The necessity of passing under steam railroad tracks, street 
car tracks, bridges, viaducts, and other improvements not now 
possible to avoid, but perhaps nonexistent at the time of original 
construction. 

Clearly, if we must, by the force of correctly reasoned and carried 
out reproduction, eliminate all the obsolete expenditures, the mis- 
takes of the past, the depreciation which property has suffered, we 
must, as well, find the cost of reproducing the property under the 
present conditions, with full allowance for such obstacles as the 
present conditions impose upon us. In reproduction we cannot be 
just, and neglect, on the one hand, the things which favor the prop- 
erty, and, on the other hand, include those things which are un- 
favorable to the property. If we are going to dispense with the 
obstacles which a present day reproduction must meet by some 
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process of "rubbing an Aladdin's lamp," then, to be fair and just 
we must also include in our cost estimates the past obsolescence, 
that is, expenditures for structures which have disappeared, and 
immediately we do this we are not reproducing the property at all 
but are investigating its past history from the investment point of view. 

REPHODUCTION IS A SEPARATION FROM THE PAST 

The reproduction method has nothing whatever to do with the 
past. It is true that recent past experience is our guide in deciding 
what proper costs are to be used in a reproduction, but such recent 
past costs are considered only as they aid the judgment in arriving 
at what the present and near future cost conditions will be. Re- 
production, if it means anything at all, means that the engineer is 
to estimate the cost of a theoretical new work, just as he estimates 
the cost of any actual new work he may be charged with. To mix 
actual past costs into reproduction costs, without a review as to 
whether they are similar to present costs, is a fatal state of mind, 
and opens the door, especially with the layman, to all kinds of con- 
fusion and unreason. Past cost data is only data, and as data it 
is only of value as it helps us to determine what the present or near 
future cost would be if the property had to be built new beginning 
today. The nearer to the present, therefore, that we have data oti 
past cost, the more useful such data usually is in helping us to form- 
ulate the future cost of reproduction estimating. 

Reproduction a Complete Entity 

Reproduction when complete is an entity, a complete whole. 
Unless it is complete it is dangerously deceptive as a line of evidence. 
To estimate what it would cost in part to rebuild a property, and 
then stop and try to reason from that incomplete reproduction the 
full value of such a property is to start from a false base. Such 
partial estimates are especially dangerous when the courts or the 
appraiser does not observe that they are not complete. If one 
estimates the cost to rebuild a house up to the top of the first story, 
how will that very much help him to find the value of the two story 
house he is reproducing and wishes to value? He must reproduce 
the cost to complete the whole house and then reason whether the 
house is worth that much or not. 

The besetting sin of valuators new to the art is to estimate re- 
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production partway through, and then stop and try to reason about 
value of the whole property. They do this often because they think 
of reproduction as a final summing up and they get afraid they will 
be led to some conclusion by the reproduction formula to which they 
do not want to come, so they stop in the middle of things and wrestle 
with value of the property as a whole when they have no business 
to be thinking of anything but the reasonableness of the reproduction 
items. 

There can be no formula for reasoning out value. 

Some of the mental difficulties which the court encountered in 
trying to reason value for the property as a whole from partial re- 
production items can be well observed in the following quotation: 
"But the new pavements, in fact, added nothing to the property 
of the relator." 

Is this or is this not true? 

Some simple questions can be asked which will apparently throw 
light upon the question. 

If a city desired to build its own municipal gas plant in this in- 
stance, would the fact that the utility company's pipes were already 
under the pavements give them any special value in its eyes? 

Would a utility distribution system be likely to have as much 
value for sale or as a basis for an issue of bonds in an unpaved city 
as a paved city? 

Do pavements over mains facilitate the installation of competi- 
tive conditions, or do they deter them? 

If a city which never had a gas or water plant but which was well 
paved should decide to install one, would it cost more or would it 
cost less because the streets were paved? 

If a city had a new gas or water plant installed and great expense 
was incurred in cutting through and replacing pavements, should 
the public properly pay rates on this expense or should they escape 
making a fair return on this portion of the cost thereafter? 

An honest answer to these questions would appear to destroy the 
conclusion of the court on this question. 

FAIRNESS TO THE PUBLIC 

The writer has been asked several times on the witness stand by 
commissions or counsel: "Do you think it is right that the public 
should pay return on the value of paving over mains?" and he is 



THE QUESTION OF ALLOWANCES FOR PAVING 477 

accustomed to reply, "Yes, if reproduction is found to be a proper 
measure of the present value of the property, and no, if reproduction 
is not such a measure." 

This kind of an answer is necessary because the question pre- 
supposes that reproduction less depreciation is a final formula for 
the value of the property as a whole. It is in reality only one of the 
facts helpful to a determination, of such value. 

Continuing our analysis, we find the court further says: "The 
rights of the public are not to be ignored. The question has a double 
aspect. What will be fair to the public as well as to the relator?" 

Setting aside an objection to this sentence that there is no time in 
valuation matters when one should forget the double aspect of the 
question and what will be fair to the public as well as to the utility, 
let us inquire how the allowance for paving, so called, is unfair to 
the public. It is granted in reproduction estimate that the public 
ordinarily paid for the paving and it is conceded that the company 
ordinarily does not own it. 

The key to this doubt about fairness lies entirely in the mis- 
conception of what the item is estimated for, and how it is to be used, 
as has been shown. It is not for the "value of the pavements" at 
all, but it is part of the natural cost of reduplicating the property 
under present conditions, and it has been shown that in a logical 
reproduction as of today, this increased difficulty to pipe laying can- 
not be avoided. 

If, then, there is any unfairness about this item at all to anybody, 
it is because the entire reproduction less depreciation method of fixing 
value is unfair, and not because any one necessary item of it is 
unfair. 

Now the question as to whether the entire reproduction method 
is a fair or unfair method to apply in any given case is an entirely 
proper one to raise; in fact, no valuation is properly made and com- 
pleted unless this question of the fairness of the whole reproduction 
method to any particular case is thoroughly investigated. 

WHEN REPRODUCTION IS UNFAIR TO USE 

It very frequently happens that reproduction less depreciation is 
entirely unfair to one side or the other. It is at times unfair to the 
public in the following instances: 

1. When a utility company has installed in construction far greater, 
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more costly or more numerous structures than it needed reasonably 
to have installed. 

2. When the population and demand have diminished in the course 
of years so that there is no longer any need for so large a works. 

3. When the existing works do not adequately meet the changed 
conditions of the public need but still are efficient for the purpose 
for which they were originally designed. 

4. When the builders were guilty of extravagance, wastefulness, 
or misjudgment, dishonesty or graft, resulting in too unreasonably 
expensive structures or machines. 

5. When the prices for labor and material at the time the repro- 
duction estimate is being made are all abnormally high, due to boom 
periods or acute market scarcity of materials. 

Other situations in which reproduction less depreciation are un- 
fair to the public might be added to this list. 
Again, it is unfair to the utility company: 

1. Where it owns and controls valuable processes not generally 
available, or, say, the sole source of supply, as, for instance, in water 
supplies from a limited number of desirable springs, or a peculiarly 
favorable geological or physical opportunity not readily duplicated. 

2. Where skillful designers and experienced builders have accurately 
forecasted the changing needs of the public or of the future and 
economically provided properly for it with wisdom, skill, and good 
judgment. 

3. Where conditions of great hazard and risk have arisen and 
have been successfully overcome by ingenious and skillful engineer- 
ing design costing but little to introduce. 

4. Where careful study and prudent investigation have produced 
an engineering work that results in special savings in operation not 
ordinarily available. 

5. Where the prices for labor and material at the time the repro- 
duction estimate is being made are largely depressed due to panics 
or periods of temporary depression. 

WHEN IS REPRODUCTION A PAIR MEASURE OF VALUE 

In valuation work, it may be said to be a fundamental principle 
that the cost of reproduction as of today in a manner that is humanly 
possible and practicable to the engineer, less the depreciation of the 
property must be the least value which can be put upon the property 
when the following conditions obtain: 
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1. That the utility's product is needed by the public. 

2. That the service is satisfactory. 

3. That the city is prosperous and growing. 

4. That no serious mistakes of engineering or finance have de- 
veloped in the past history of the plant. 

5. That the cost of the service to the consumer is less than any 
substitute service. 

Under the above conditions, it is obvious that if the public utility 
property, whether owned by the city or the company, were suddenly 
wiped out of existence, its value to the community would be the 
cost of restoring it under existing conditions, i.e., in the near future, 
including the losses in revenue sustained while so doing, and, of course, 
all in a manner humanly possible as an engineering problem. When 
so estimated and restored, its cost would be the least possible value 
that could be put upon the property. The greatest value which 
the property could then have would be the cost to the consumers 
of installing a supply in the next most available way, in other 
words the worth of the service to the consumer demonstrated. 

SHALL WE RETRACE AN INVESTMENT OR VALUE A PROPERTY 

It is to be regretted that the Appellate Court, after making so 
clear an argument for the inclusion of going value, and after showing 
in that argument that it considers that reproduction was the up- 
building of a new similar property as of today, should so reverse its 
reasoning when taking up the matter of pavement costs, for in the 
latter argument its mind was clearly on the past cost and history 
of the property rather than on the reproduction which it is discussing. 

Three times in the opinion quoted it uses the term "investment," 
while only once near the beginning does it use the word "property. " 
"The relator is entitled to a fair return on the investment." 

And again: "It does not own the pavements, and the laying of 
them does not add to its investment or increase the cost to it of pro- 
ducing gas." 

"It, reproduction, should not be so applied as so to deprive the 
corporation of a fair return at all times on the reasonable, proper and 
necessary investment made on it to serve the public. " 

Now the term "investment," as has been shown, is used to de- 
scribe the cash which is usually put into an undertaking or has been 
put into such an undertaking in the past, and we have already quoted 
Webster's definition. 
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It is obvious that the term investment is not synonymous with 
value. An investment in a property may produce a value as time 
goes by much greater than the actual money expended or it may 
become a total loss. 

The term "investment," therefore, as applied to a utility being 
valued, must necessarily relate to the money actually expended in 
the past to build up the property. 

Now it is quite evident not only from the use of the term "invest- 
ment" but by the entire method of expression and argument, that 
the court in writing its opinion was thinking of the actual money 
that had been expended in the past. But the subject under dis- 
cussion is reproduction in the present, an entirely different thing. 

If the court had decided on reviewing this case that investment 
or actual past cost was the best way to measure value of the prop- 
erty as a whole in this particular instance, then it is under no 
necessity to discuss reproduction at all, because reproduction has 
no bearing at all on past cost or investment, and if the court wished 
to use the basis of its past investment as a measure with which 
to value the property, then it can properly reject the item of paving 
if it were presented to it, because the cost of cutting through and 
replacing paving does not enter into past or investment cost unless 
the pavement actually existed at the time the pipes were originally 
laid. 

But the court in this case is actually reviewing evidence presented 
to the commission to show reproduction estimates as of today, and 
in reviewing this evidence comes upon the stubborn fact that a re- 
production as of today must include overcoming certain obstructions 
which did not originally exist, and it proceeds to utilize arguments 
against these obstructions proper enough in discussing past cost, 
but entirely improper in discussing present reproduction cost. 

This is creating an entirely useless and needless dilemma, because 
of the lack of clear distinction between past or investment cost and 
reproduction cost. 

DO PAVEMENTS INCBEASE THE COST OF GAS 

Incidentally it may well be pointed out that the pavement over 
mains, as an engineering fact, do increase the cost of delivering gas, 
if not producing it. In the city of Chicago alone, maintenance, 
and operating repair work is seriously increased, because the equiv- 
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alent of from six to eight miles of full width pavement are necessa- 
rily torn up and replaced every year in the ordinary course of repair 
and maintenance work to the gas pipe system, and it is indeed hard 
to see how this necessary expenditure does not increase the cost at 
least of delivering gas. 

Much more might be said here upon the legal status of past cost 
and reproduction cost as two distinct lines of inquiry from which 
to reason value, but such line of thought is not entirely proper in 
this review, which seeks to confine the question to its economio 
and engineering aspects. 

IN CONCLUSION 

In making this analysis of the opinion of the Appellate Court in 
this case, the writer is very far from taking a critical attitude for 
the mere sake of being a critic, or of controverting the opinion of 
an honored court. The writer has the utmost respect for the duties, 
responsibilities and difficulties under which the courts labor, and is 
firm in the belief that the courts have in the main enunciated a body 
of sound reasoning which is going far to solve the difficult questions 
which are raised in valuation matters. 

It is, therefore, only with the hope of being helpful and of placing 
judicial decisions in engineering or semi-engineering fields on a sound 
basis of reason that he has undertaken the present unpleasant task. 

The Appellate Court is by no means the only responsible body 
that has had difficulties with this perplexing item. Most of the 
commissions and engineering experts have been much troubled over 
the matter in the absence of fundamental guiding principles, and the 
writer is free to confess that for a short period in his early attempts 
to solve the "pavement cost" question, he, too, partially adopted 
the conception to which the Appellate Court has seemed to come. 
It was only by thinking out fundamental methods, applicable alike 
to all conditions, that the conclusions herein set forth were reached, 
and the opportunity of again presenting them to those charged with 
appraisal duties is here undertaken in this specific instance only in 
the hope that further light will be thrown upon a difficult matter. 



482 DISCUSSION 

DISCUSSION 

Mb. Francis H. Luce : Mr. Alvord has accomplished something 
that is interesting to a good many, by emphasizing the fact that 
figuring reproduction new is only a means to an end. It would 
seem that our engineers are responsible in a large measure, through 
the fact of their dealing so strongly with this reproduction value 
new, in confusing the minds of people as between the two things, 
reproduction value, and actual value. We all know that they have 
not a very close relation. Our experience in building a plant, for 
instance, is that much of the extension work is done during periods 
when the material is high and labor is high, and the cost amounts 
up. In a plant the speaker has in mind most of the material that 
has been used has been put in during periods when prices of pipe 
have, probably, ranged from $33 to $40 a ton. An engineer who 
attempts to figure the value of that plant by figuring reproduction 
value probably would not arrive at much nearer than one-half of 
the value of the plant today, not the investment, but the actual 
value. The investment might have been double or more than 
double what the reproduction new would be, but the actual value 
today is double what the reproduction value would be, because its 
earning capacity is there. 

Mr. Alvord has done a valuable thing in emphasizing the fact that 
we are playing on this one string too much, that is, the reproduction 
value new, and thereby confusing the mind of the Court with the 
idea that this has a great effect upon the total value, whereas, as 
Mr. Alvord has said, it is simply a guide in figuring, as a means to 
an end. 

Mr. F. W. Cappelen: Mr. Alvord is absolutely correct in his 
contention that the cost of paving must be included in the cost of 
reproduction. The question has frequently come to the speaker's 
notice. Assume that a gas company has a 6-inch main laid on 
several blocks when there was no pavement. Later on the gas 
company finds that it is absolutely necessary in order to do business 
to have a 16-inch main on those various blocks. When the 16-inch 
main is put in, the street is paved with asphalt or some other kind of 
pavement; the gas company must go to the city and ask permission 
to relay that main; take up the pavement and open the street. Then 
the city afterwards replaces the pavement and charges the com- 
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plete cost of such replacement to the gas company. There have 
been a great many cases of that nature in Minneapolis, where the 
average cost of replacing pavement is about $2.50 per square yard. 
That is charged to the gas company, of course, and is a fair charge, 
and the gas company must put it against its operating expense. 
Now, considering a new proposition altogether, you are reproduc- 
ing a 16-inch main, you are not reproducing a 6-inch main; you are 
reproducing also a new pavement, and you have to provide for it. 
It seems peculiar that the courts can look at it in any other way 
than the one that Mr. Alvord has suggested. 

Mb. H. C. Hodgkins: The paper covers a great deal of ground, but 
the thought which seems most prominent is that the author has 
assumed to criticise the decision of the court. Many of our legal 
friends would doubtless call that effrontery; yet there is no good 
reason why the engineering profession should not point out the right 
way as well as the legal profession, except that the legal profession 
through the courts has the last say. 

The idea used to prevail that a lawyer was supposed to be thor- 
oughly versed in architecture, engineering, science, medicine, and 
theology, in fact, was supposed to know everything. They have 
come to know that there are some things which they have to learn 
of the other professions; for instance, the paving question came to 
the speaker's knowledge, in Chicago, in connection with the tele- 
phone company. They were required to have their wires under- 
ground, and whenever a street was opened and a new pavement 
laid, they took the opportunity of getting their conduits into the 
ground, although they would perhaps have no use for them for 
the next 5 or 10 years. Could any one undertake to say because 
they took advantage of that opportunity, that thereby the con- 
duits were not worth more money when they came to be used than 
though they had not taken advantage of that opportunity? 

Clearly it appears that the pavement over that conduit added to 
its value to the extent of what it would have cost if they had delayed 
putting it in until they had to cut through the pavement. 

The profession has been criticised somewhat for just such expres- 
sions as are in this paper. However, we have learned that the courts 
do sometimes reverse their decisions, and that a correct conception 
of engineering questions is not always obtained and does not always 
appear from the decisions. Therefore, the author of this paper is 
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quite justified in maintaining that the right line of reasoning was not 
applied in that judgment. Although the judgment of the Court of 
Appeals will be quite generally accepted, yet it is quite possible that 
a better conception of the question would bring about a better re- 
sult, and perhaps greater justice to utility corporations and the 
valuations which they ought to receive. 

Mr. R. B. Howell: Will Mr. Alvord please state what was the 
proper method of arriving at the sum of $200,000 for this pavement? 
Was it so much per square yard, or so much per foot of pipe? 

Mr. John W. Alvord: The author is not familiar with the de- 
tailed figures in that case; it was a gas case (Kings County Gas 
and Electric Company), but assumes that that was the cost of cut- 
ting through the pavement and replacing it, not reproduction value. 
That question was not submitted to the court. 

Mr. R. B. Howell: It seems that reproduction value based 
upon that premise would not be correct, unless there was taken into 
account the period of time for which that main would probably 
remain under the pavement. For instance, if the life of the pipe 
was exhausted with the exception of say 3 years, you can say that 
the cost of repaving figured in that manner would be unjust to the 
municipality, because in a period of 3 years the pavement might 
have had to be cut and relaid, and a new main laid, or there might 
be a case where the main was inadequate. As the speaker under- 
stands it, in nearly all the cases where the cost of repaving is added, 
this fact has not been taken into consideration; and it must have 
been such considerations as these that led the court to the view 
which it took; in any other case the question is theoretical. In 
any other case you have to take into consideration all the 
facts, and whereas justice and law are not synonymous, the law 
not being any more exact than any other science, they have prob- 
ably realized that here was a dispute that should be settled with 
justice, and the court took this view; and upon that theory alone 
you can sustain the position of the court. The fact that there is 
a belief that has spread throughout the country that engineers are 
somewhat responsible for the payment by municipalities of excessive 
prices for public utilities which they have purchased lays upon the 
engineering profession a duty to see to it that those doubts are not 
all resolved in favor of public utilities corporations. 
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Mb. C. B. Salmon: The question considered by the court in 
the Kings County case did not refer in any way to the age or the 
condition of the pipe under the paving or the pavement itself; as that 
was taken care of in the valuation and depreciated to its present 
worth. The paving would certainly take no longer life, and in all 
probability was depreciated on the basis of its own life — in which case 
when worn out it would have to be replaced by the city and not by 
the water or gas company. 

In the lower New York Court of Appeals case all paving over 
mains whether placed before or after pipe laying was allowed, as 
well as present value of land and "Going Value." In the appeal to 
the higher State Court the cost of laying pipe under pavement was 
not allowed unless the pipe was laid after the pavement. The 
cost of paving over mains was not considered unless the mains were 
laid after the paving was placed. The present value of land and 
"going value" were sustained. 

Now the question referred to by a speaker, that in the course of 
a few years, four or five, another pipe might have to be laid, would 
not enter into this decision, for the reason the pipe and pavement 
have already been depreciated to present value, and the company 
would have to replace their pipe if worn out, the same as they would 
replace a piston in a pump, or a flue in a boiler when worn out; 
and that would come under operation or out of surplus account and 
they would not be allowed to make additional value for returns. 

If you go farther in the line the gentleman has spoken of, it would 
bring out a great question; but it is a fact, which engineers will not 
attempt to dispute, that because until lately depreciation was not 
charged off, there were no water works constructed in the earlier 
periods, except in very special instances, like perhaps Los Angeles, 
in rapidly growing cities, under favorable conditions, where 
the water works ever made any money. It was not considered 
that the the rate established under a franchise would produce 
a profit sufficient to take care of all unexpected losses. The 
experience of the last 30 years has shown that early investors were 
fooled, because, except in a few special cases, the demand did not 
increase fast enough or largely enough to take care of the property, 
to give the investor or the builder, if he still owned his property, a 
fair return from the inception of his plant to the present date; allow- 
ing for depreciation. For that reason the "going value" of the early 
cost of securing an income equal to the present income is now con- 
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sidered and allowed by all State and Federal Courts. If the net 
receipts of the plant have finally become sufficient to pay for those 
early losses and depreciation to present value and still show a sur- 
plus and maintain the property with fair return, then the proper 
way is to reduce rates but not omit "going value." Some courts 
hold it obligatory to value "going value" or set aside the valuation 
entirely. So the question of the rate in the franchises does not by 
any means assume or prove that it was anticipated that that rate 
would take care of all the early losses and the unexpected and un- 
known things that have since occurred in the construction of water- 
works and the present demands of the public. 

Mr. W. A. Patton: In regard to the pipe in the gas plant that 
has 3 years yet to live, the difference in the value of new pipe and 
the pipe that has but 3 years to live is covered in the depreciation. 
Thereby the city only pays a certain per cent of the original value 
in taking the plant. 

But if the court rules that the theory of reproduction and depre- 
ciation shall be the basis for estimating the value, then it is a plain 
duty to allow the company the benefit of the changed conditions 
where the value of the pipe line is increased on account of being lo- 
cated under pavement that was built after it was laid. 

A house may be built one mile from a city and possess a certain 
value; 10 years later the city may be built around the house and 
thereby immensely increase the value of the house. No one would 
question that the owner of the house is the beneficiary of that in- 
crease. In the same manner the owner of a pipe line should be the 
beneficiary when its being favorably located under the pavement in- 
creases its value and the city should pay for that increased value 
when it takes the plant. 

Mr. Alvord in his paper referred to situations where machinery that 
was obsolete would not be considered. If a company in operation for 
years past gets no consideration for an investment amounting to 
large sums for machinery that has outgrown its usefulness, but which 
was used for building up the business, it would not be proper to say 
that the company should lose all that and still get nothing for the 
going value of the business that has been built up. This is a ques- 
tion on which this association ought to go on record; it is a question 
important to every person that has a dollar invested in a water 
works plant; it is a question which we know that the courts in some 
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cases have been wrong in ruling upon; it is a question that we ought 
not simply to pass over, but this association ought to go on record 
so that through its action the courts might be enlightened and 
adopt the conclusions set forth in the paper which Mr. Alvord has 
read to us, and which should be concurred in as the sense of this 
association. 

Mr. R. B. Howell: Let us take, for instance, a 6-inch water 
pipe, say it costs $1.25 a foot to lay and say that 3 feet or 1 yard 
costs $3.75, and the paving $2 a yard, or a value of $5.75 for laying 
the pipe and the paving. Let us suppose that this particular pipe 
had depreciated so that it was worth 25 cents a foot, that paving 
would still cost $2 to relay, and then the municipality would be pay- 
ing $3.75 for pipe that was worth 75 cents in the ground, $3 for the 
pavement and 75 cents for the pipe. Now is that just to the muni- 
cipality? It is evident that it has got to take up that pipe shortly 
and relay it and then it has to replace the paving and pay for it. 
If the pipe were new, the pipe in the ground might be worth to the 
municipality $5.75; but if the pipe only had a short life and was worth 
but 75 cents, then certainly the municipality ought not to be charged 
$2 for the paving as it would have been if the pipe were bought new. 
It is probably considerations of this character that entered into the 
judgment of the court, or as somebody has said, courts are instituted 
for the purpose of starting disputes, and those disputes are not 
always settled with regard to actual justice. 

If we take that view of the courts, and the courts take that view 
of themselves, then it must be realized that they are going to take 
into consideration factors of this character and not pass them by, 
and very properly. The court has to seriously consider whether it 
would be justice to the public under such circumstances to assess 
the full value of relaying paving over mains that might have had 
but a short time left to live. 

Mr. Morris Knowles: The speaker feels that the association 
owes a debt to Mr. Alvord for drawing so clear a line of demarcation 
between different yard sticks for measuring value; and for calling 
attention to the necessity when using one method of calculation of 
going right through with it to the end, and of avoiding confusion 
by refraining from occasional jumps to some other method. 

Estimated cost of reproduction new is only one of several yard 
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sticks; historical cost, shown by the books of the utility, or as esti- 
mated on the basis of original conditions and prices, is another. But, 
when estimating the cost of reproduction, we should carry it through 
to its logical conclusion, estimating, as the author has pointed out, 
the cost of construction at the present tjme, under present con- 
ditions, and at present normal prices. The conclusion is unavoid- 
able, therefore, that in estimating cost of reproduction we must take 
into consideration the fact that pipes are laid under streets that are 
paved. 

When we have the answer we must then decide how we will regard 
it, and how we will use it. This is a separate step and a distinct 
problem by itself, and one on which there may reasonably be a 
difference of opinion. The speaker would certainly not agree with 
one of the previous speakers that the lawyers will have the last say 
in this matter, for within recent years there have been numerous 
instances in which the courts have advanced beyond their earlier 
position in accordance with progressive public opinion. Such 
changes have been particularly well illustrated by decisions relative 
to social legislation, such as Workmen's Compensation and laws regu- 
lating the hours of labor of women and children. It is clear therefore 
that the courts change as the times change, as you and I and the 
man on the street become educated and progress to new points of 
view. There is no valid reason therefore why the decision of a court 
should be looked upon as the last word and the end of progress. Cer- 
tainly we have as much right to disagree with some decisions as we 
have to differ in our opinions with other men, even though we may 
agree to live for the time being in respectful obedience to the deci- 
sion whose wisdom we question. 

Neither is the speaker ready to admit the contention of the last 
speaker that because cost of reproduction is often higher than origi- 
nal cost, the engineer making the estimate is attempting to innate 
value. The conscientious engineer must pursue his work to the 
end whatever the conclusion; but it does not necessarily follow that 
fair value must be based exclusively or even principally upon esti- 
mated cost of reproduction. Fair consideration must be given to 
all other measures of value available; and since there is something of 
the spirit of partnership in the relation between the public utility 
and the community which has given it the use of public property 
and permitted it to share in the right of eminent domain, it is fre- 
quently proper that fair value shall be fixed somewhere between 
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actual investment and reproduction cost, so as to permit both 
utility and community to share in the increments of value which 
have resulted from the growth of both. 

Mr. J. N. Chester: The speaker can hardly take Mr. Howell 
seriously in his building up from $1.75, or $3.75 and then adding 
to that $2 for the cost of paving, for, if he depreciates the paving 
along with the pipe, as he should do, he will reach a fair conclusion. 

Mr. Edward Wegmann: Two or three years ago the speaker 
had to make a valuation of the property of two large private water 
companies, to determine the rate charged; and in those cases, work- 
ing under the orders of corporation counsel of the city of New York, 
the court ruled that the companies were entitled to the cost of the 
paving which had been there when they laid the pipe. A great 
many million dollars has been paid for those pipes over and above 
the original cost. The instructions were to allow the paving in every 
case, and the cost of taking the pavement up and putting it back. 
Has that been reversed by the decision mentioned in the paper? 
That was the decision of the Court of Appeals of the state of New 
York in the Consolidated Gas Company case, which was a famous 
case. 

Mr. John W. Alvord: That case, as it is recalled, approved of 
the inclusion of the cost of cutting the pavement. The Consolidated 
Gas Company case went up to the Supreme Court on the question 
of the inclusion of the cost of cutting the pavement, and it was held 
that it was to be included in the estimate of cost all the way through. 

Mr. C. B. Salmon: Perhaps there is a little misunderstanding 
here as between the United States Supreme Court decision in the 
Consolidated Gas case and the Kings County case before the Ap- 
pellate Court of New York. The Consolidated Gas case was pre- 
vious to the Appellate Court case. In the Consolidated Gas case 
the court's controversy was very largely upon the value of the land, 
the company contending that it was some $5,000,000 or $6,000,000 
more than the city valuation; and the case was carried up largely 
on the value of the land; and the United States Court decided in 
favor of the present and the company's value; whereas the value 
of the pavement over mains was not made much of and at that time 
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was a small item as compared with the value of the land. In decid- 
ing the case, the court did not refer to the pavement but allowed it 
in the gross valuation and decided the case upon the present value 
of the land as decided by the lower courts, including what cost there 
was valued in the pavements; but in the King's County case, the 
value of the paving put in after the pipes had been laid was refused; 
so that while the Supreme Court of the United States allowed in the 
Consolidated Gas case the amount of the paving which the company 
claimed; the decision itself did not go into any details, except to 
include "going value" and present worth of real estate. That case, 
is the case, gentlemen, you may wish to refer to, as some of our com- 
missions are trying to take up the original cost of the land as the 
only value to be allowed in the valuation of a utility property; but 
you have only to refer to the United States courts which invariably 
have decided that in estimating the value of the land, it is the pre- 
sent value of the land, that is to be taken into consideration, not 
the original cost. 

If the reconstruction of a utility, depreciated to the present 
value, is the proper method of valuing such a property, then Mr. Al- 
vord's criticism is both eminently proper and respectful. That it 
is a proper method of valuation the Federal courts have repeatedly 
decided. Reconstruction carried to the logical end certainly must 
rebuild the present works as they now exist. If there is pavement 
over the pipes it must be torn up and replaced, and the cost of doing 
this would have to be considered in rebuilding the present plant by 
reconstructing a new like plant. 

It is claimed by cities that the company should not be allowed this 
increased value, because the city added it, by putting the pavements 
over the mains without any cost to the utility; but the United States 
courts have decided that a utility is entitled to any enhanced value 
that may have come to the property "whether caused by the growth 
of the city or otherwise." 

The growth of a city necessarily demands pavements for the 
convenience of the public. Water mains are usually ordered by 
the city in advance of pavements because water is a necessity, and 
pavements follow by growth of the community as a convenience: 
often water mains so ordered do not pay the community for a long 
time. After pavements are put down, values increase ; because larger 
and better houses are built requiring more water, and increasing the 
water receipts, thus making a water main under a paved street more 
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valuable than on an unpaved street. In addition to the reconstruc- 
tion theory, the water or gas mains actually become more valuable 
by this enhancement, created by paving, in the same way that 
land values increase on a paved street. For this reason state and 
federal courts allow present value, instead of original cost, on land, 
buildings, machinery, and pipes, whether higher or lower than 
original cost. A proper valuation of a utility should be made by 
men experienced in that line. Judges may or may not have had 
that experience; therefore, with all due respect, values might properly 
be left more largely to the judgment of the engineer. 

Me. J. W. Ledoux (by letter) : The term "cost of reproduction" 
is in the writer's opinion rather unfortunate. It should be the 
"estimated cost of reproduction." We generally conceive of a 
cost as something definite, and therefore calculations of valuation 
made by engineers or others should have their proper designation. 
They cannot be anything but estimates unless they are taken from 
the actual records of the case under consideration. 

There is only one element of valuation that is infallible and un- 
changeable, and that is the "past cost." As soon as we depart 
from that procedure in determining valuation we obtain figures that 
will vary according to the purpose for which the valuation is to 
be made; but, nevertheless, this is the plan adopted by the courts 
and in consequence, by engineers. It is generally assumed or found 
that the past cost cannot be obtained with certainty, because the 
books have not been properly kept, or the records have been lost, 
or the results show something so abnormal as to be unacceptable 
to the courts or the valuators; therefore, it becomes necessary to 
use some other method of arriving at the valuation, and it will 
vary according to the circumstances: 

(1) If the water company has a franchise based on exclusive 
rights in the territory and fixed rates, and the municipality has no 
right of purchase by condemnation, valuation would be logically 
based on some capitalization of the net revenue. 

(2) If the water company does not have exclusive rights and the 
municipality has the right at any time to purchase by condemna- 
tion, the valuation would be based on the estimated cost of repro- 
duction of the physical plant and the business. 

(3) If a municipality or state has the right to change the rates 
of a water company and the valuation is to be made for this pur- 
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pose, then it would seem that the most logical method would be to 
determine what has been the investment of the water company to 
bring the water works to its condition at the time of the valuation. 
If the figures of actual expenditures are unavailable, or if they are 
such that the valuator considers them abnormally high or low, ac- 
cording to reasonable average practice, it should be his duty to make 
the proper adjustments but to keep in mind at all times the condi- 
tions under which the plant has been developed, on the assumption 
that the water company is entitled to a fair return on the invest- 
ment from the beginning. Logically in this case, the valuation of 
the works would be lowered if the water company had been earning 
too much and raised if it had been earning too little. The per- 
sonnel of ownership, the sales or purchase of stock or bonds should 
have nothing to do with this method of obtaining the valuation, and 
on the same line of reasoning, depreciation would be ignored as well 
as the subsequent laying of pavements over the pipes except in so 
far as they affect the operating expenses and the cost of always 
maintaining the works in a 100 per cent condition. 

If a capable, experienced and fair minded valuator be given a 
case to determine what is exactly fair between the two parties he 
would have to take the circumstances of the particular proposition, 
and this would certainly be the ideal method of obtaining valuation, 
but the common practice is for each party to have an array of parti- 
san witnesses who naturally present all the points to aid its own par- 
ticular side, and the court must arrive at what is fair from all this 
conflicting testimony. 



